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EDITORIAL NOTES 


lr is orrTEN said that there is nothing more inevitable than death, and 
that it rarely comes just when it might naturally be expected. The sud- 
den passing away of Supreme Court Justice James J. Bergen is a case im 
point. While his friends generally knew that he was not quite as strong 
physically as in former years, yet none apprehended that he had any 
ailment to make his decease likely or with suddenness. The bituary 
notice published elsewhere and the Bar resolutions accompanying the 
same are in noe wise overdrawn. Elaving known him personally for more 
than fifty years, and beine familiar with what he did for his native place 
and for the State, we can only testify that he was a citizen of that useful, 
honorable kind which is much too scarce in every community; that as a 
member of the Legislature he wa- above reproach, and that on the judicial 
Bench he was, in many respects, a model, first as Vice-Chancellor and then 
as Judyve. ft is, of course, in the latter capacity that he came to be best 
known throughout the State. On the Circuit ke possessed certain char 
acteristics that the Bars of Union and Middlesex counties will long re 
member. ble believed and enforced promptness; always exhibited great 
care that justice should prevail; was helpful to young lawyers, and rarely 
erred in stating the law so that the higher Courts should not overrule his 
decisions or jury charges. His opinions in the Supreme Court were al 
ways to the pomt, terse and explicit, and we have reason to believe that 
he gave the evreatest care to the preparation of those opinions, many of 
which have gained prominence among lawyers in adjacent States. In so 
many directions his life, though full of modesty, was one of such use 
fulness and uprightness that his death will create a loss to Somerville, to 
Somerset county and to the State that are not to be measured by simple 
words of regret. 

At a meeting of the National Safety Couneil at Buffalo early in 
October it was stated that more than 75,000 lives were lost in this country 
in 1922 by “avoidable accidents,” most of which were by automobiles, 
though many by railroads at grade crossings; also that over a period of 
ten years public accident deaths have imereased out of all proportion, 
while in the same period industrial accident fatalities have decreased. The 
figures are so large that, even if they were cut down by one-half the result 
is an appalling one. Naturally automobile accidents are certain to in- 
crease rather than decrease in the whole civilized world because of the 
immense number—millions—of such vehicles being manufactured and 
sold. Stricter laws will also be passed, no doubt, and with some benefits, 
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but it scems hopeless to expect that laws or newspaper attention to the 
tacts will make it as safe for either adults or children to walk upon public 
streets or operate motor vehicles as mn the days when automobiles were 
unknown. All that the press can do is to preach and warn; all that 
municipal officials ean do is to warn and arrest and punish. 

The Supreme Court decided in July last that the Mathis Road Act, 
which was to compel the State to include in its Iighway system some 53 
miles of road between Toms River and Camden, was not invalid because 
it did not receive the necessary majority in the Assembly over the Gov- 
ernor’s veto, or was acted upon the same day in which it was received 
back from the Governor. A reading of the opinion by the Chief Justice 
indicates that the decision was proper enough, but the law ought not to 
have been passed. We have a Highway Commission for the express 
purpose, among others, of handling the State Highway fund so as to ex- 
pend it judiciously on the public roads, which of course includes taking 
into account the exigencies of public travel and the relative importance of 
various highways: and the less the Levislature interferes with the discre- 
tion and advice of this Commission the better for the State. In other 
words we trust that at the next leevislative session all similar bills to the 
me above referred to will be cast aside. 


“Law Notes” ealls attention to the foet that the first annual conven- 
tion of the women lawyers of the United States was held in August of this 
ar and remarks: “A little more than fifty years ago (1871) the Su 
preme Court affirmed the refusal of the Hhnots courts to admit Myra 
Bradwell tothe Bar. Since that time every trace of discrimination against 


al 
© admission of women has disappeared in all the States of the Union 
Because in most communities women lawyers are unknown, the general 
impression is that but few have been admitted. But the census of 
ig20 reveals that there were at thit time 1,738 women in the United 
States entitled to practice law, and the number has by now probably in 


creased to 2,000. Just how many of them are actually engaged in active 
practice it is impossible to state. So far as can be judged from reports, 
he women at the Bar have done just what their well-wishers desired ; 
have been luwyers. ‘They have not revolutionized the profession, noi 

thi 5 discredited it. Some of them, like Florence \Hen, (Catherine 
MeCullough and Jean Norris, have gone on the Beneh and acquitted them 
ely ell. The very fact that so little has been seen in the public 
prints about the women law.ers is the strongest evidence that no mis 


take was made in admitting them, for it shows that they have not resorted 
ensationalism nor stressed the question of sex in the performance of 
their professional duties. 


Lloyd George, who-e visit to America and Canada has been a most 

M mt one for all who heard him speak and for those who carefully 

L his eloquent addresses, said thi, of Abraham Lincoln when in Spring 
Hl. on October r&th. His words deserve to be perpetuated : 

“There are the great men of a party or of a creed. There are great 

en of their time and there are great men of all time for their own 

ve Jand, but Lincoln was a great man of all time, for all parties and for 
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all lands. He was the choice and the champion of a party; but his lofts 
soul could see over and beyond party wills—the unlimited terrain beyond ; 
his motto was: ‘Stand with anybody who stands right, stand with him 
While he is right, and part with him when he goes wrong. No pure 
partisan would ever assent to so disintegrating a proposition. 
He once said, ‘I have not willingly planted a thorn in any man’s bosom.’ 
And yet, as soon as he reached the height of ambition, this man, who 
shunned hurt and seattered kindness on his path, was doomed by a crue! 
destiny to send millions of his own fellow-countrymen through the tortur- 
ing experiences of a prolonged and fierce war against their own kith and 
kin. ‘This, the tenderest soul who ever ruled over a land, was driven for 
five years by an inexorable fate to pierce the gentle hearts of mothers 
with anguish that death alone can assuage. And in this, the greatest 
and nrost poignant task of his life, he was worried, harassed, encumbered, 
lassoed at every turn by the vanities, the jealousies, the facctiousness and 
the wiles of swarmis of little men. He was misrepresented, misunderstood, 
maligned, derided, thwarted in every good impulse, thought or deed. No 
wonder his photographs became sadder and sadder and more and more 
tragic year by year up to the tragic end. His example and his wise say- 
mes are the inheritance of mankind, and will be quoted and used to save 
it from its follies to the end of the ages. . . . Lincoln is the finest 
product in the realm of the statesmanship of Christian civilization and 
the wise counsel he gave to his own people in the day of their truimph 
he also gives today to the people of Europe in the hour of their victory 
over the forces that menace their liberties.” 





Iex-Senator Frelinghuysen has written a letter to the Government 
at Washington in relation to the non-execution of the Volstead Act in 
New Jersey, holding that Federal officials in this State are not perform- 
ing their full duty. The fact is certain that there is collusion or under- 
standing somewhere that the law is not to be taken at its full value, be- 
cause it is evident from press reports and from what men accustomed to 
drink strong liquors say, that there is no difficulty in securing hard 
beverages, especially in any of our large cities. We notice that at the 
October Term of Court in Atlantic City Judge Black said, in his charge 
to the Grand Jury: “You can not be called upon to be detectives or 
sleuths, but you can be called upon to determine if the charges made in 
the public press are true that in Atlantic City there is notorious and open 
violation of the liquor laws to such an extent that young girls are seen 
intoxicated on the highways and streets. Every one knows the conditions, 
according to the public press, except the officials. If you find these allega- 
tions are true, if you find the commissioners sit down and see the law 
violated, indict them for malfeasance in office.” It has been declared that 
Atlantic City is the worst offender in this regard in this State, but there 
certainly are offenders elsewhere and it ought not to be a difficult thing for 
the officers of the law to find out the facts and present them to a grand 
jury, and if such a jury does not act, to make all the facts public. 





Mr. Frank H. Sommer, of Newark, in a recent address before the 
Society of Certified Public Accountants, strongly commended the recent 
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\rbitration Act of this State. We have heretofore called attention to 
this statute (Laws 1923, p. 2901). 
The Act provides for arbitrators to hear disputes and makes their 
deetsion binding upon the parties who have submitted their case under 
this law. The Courts are required to enter judgements in accordance with 
the decision of an arbitrator, except where the decision is obtained fraud- 
ulently. The premier benetit of the Act is that it will eliminate seventy 
per cent. of the litigation clogging the Courts. The Act would also pre- 
vent cases running four or five years before a decision could be reached, 
is Mr. Sommer suggested, and prevent cither of the parties in a con- 
lroversy stopping proceedings when they felt matters were going against 
them. The tact that this law exists seems not to be generally known by > 


would-be suitors. 


The Governor has recommended a central garage (presumably in 
frenton) tor housing all State-owned automobiles, and has appointed a 
mmiuttee to make stevvestions how to reduce the cost to the State of the 
maimtenance of the machines used. The cost now is said to be the up- 
keep of 282 passenger cars and 317 motor trucks, entailing a bill in excess 
of $500,000 a year. This is an economy which there ought to be no 
tiff nN bringing tO pass. it is strange, and yet not strange, how ex- 
penses mount up in such matters when left to take care of themselves. 
The object of a State or Federal budget, however, is to control just such 
imiproper expenditures, and we see no reason why our Legislature should 
put on brakes in this and other things wherein there is a public waste. 


Phat seemed to be a singular, although possibly a correct judgment 
ff our Supreme Court which recently set aside the removal of various 
Hlicials in Bayonne because the Commission organized on May 15th last 
on daylight saving time instead of standard time. The vote in the Court 
was 3 to 2, and the case is to be appealed. It will now behoove the next 
Legislature to regulate the matter for the future and either make standard 
he correet time for all occasions when time is mentioned in the 
tatutes, or allow municipalities, as well as Courts, to do as they please. 
Phere is an argument for both contentions. It might be a better way to 
| time out of existence, or fix permanently when it 
» begin and when end, though controversy in regard to this latter mat- 
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er is almost sure never to end. 1 
The decision by Federal Judge Knox in New York City to dissolve 
vhat is popularly known as the “Cement Combine” will naturally meet 
with popular approval. The technical name of the defendant was the 
Cement Manufacturers’ Protective Association. Judge Knox said: “I 
hink that real competive effort tended to become more and more feeble. 
That manufacturers by reason of the exchange of statistics, were equipped | 
regulate their production, and by common consent and a concert of ac- 
n, did so to the end that the cement supply would at all times be a lap a, 
wr two behind the demand, and this created higher prices. In enabling this 
1 of ; 


« done the association, its officers and agents, together with its mem- 
ber-hip materially limited the full and free operation of the contending 
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forces of competition to which the public, under the Sherman Law, 1s 
entitled, and unreasonably affected interstate trade and commerce.” As 
cement enters into the construction of all important buildings erected in 
the United States, it, like coal, should certainly be sold on the basis of real 
competition, 





One of the interesting matters in the last number of the Law 
JourNaAL was the “Questionnaire” put out by the Commiuttce on Charac- 
ter and Iitness of the Hudson County Bar. It was framed, we under- 
stand, upon the similar “Questionnaire” issued by the Committee of the 
same designation of the Appellate Division of the New York Supreme 
Court in New York City. It, or a similar method of proceeding, is likely 
to be adopted by other committees throughout the State. 


We publish in this issue a case of McHale v. Keller, in which Mr 
Justice Minturn filed only a memorandum opinion in the Supreme Court, 
owing to the fact that it is said there is no reported case found con- 
struing the words “outrageous battery.” The preliminary statement be 
fore the opinion is our own. ‘The opinion by the Justice seems to furnish 
a sound definition of those words, to the effect that it is an act of wilful 
trespass undertaken in gross violation of personal rights and human 
decency. We hope to see this definition inserted in some future law 
encyclopedia. 





A letter from Germany, where a lawyer has been looking up German 
Law Reports, says: 

“Since arriving in Germany I have been trying to learn something 
of its judicial system. In the United States it is quite commonly the 
impression that in countries where the civil law prevails all legal contro- 
versies are settled by reference to the codes, and that lawyers do not cite 
and that Judges do not rely on former decisions of the Courts in trying 
cases and in rendering judgments. As far at least as Germany is con 
cerned, | think this is a very erroneous impression. The decisions of the 
highest Court of Germany number more than 100 volumes, all of which 
have accumulated since 1870. Besides there are the reports of the Appel- 
late Courts of the several States, such as Prussia, Bavaria, Saxony, etc., 
all of which are constantly in use. Incidentally the reports of the highest 
Court of Germany are today quoted at approximately 22,500,000,000 
marks. If the mark were at its pre-war value, this sum would much 
exceed the probable value of all the law-books in the United States. One 
of the Justices of the Court of Berlin told me that during the past few 
years the Courts had been called upon to decide an increasing number of 
cases, upon which the codes gave little aid and that in consequence the 
Courts had been forced to expand the language of the codes, so as to 
cover such cases, with the result that a large amount of the law upon 
which cases are now being decided can be found only in the decisions 
of the Courts.” 








320 rHE NEW JERSEY LAW JOURNAL 


THE PROBLEM OF PROOF-ADVOCACY 


From the charming new work on “The Problem of Proof,” by Mr. 
Albert S. Osborn, from which we quoted a few pages in our January 
number (p. 8), we take the following, which all young attorneys should 
read : 

“There is an important ethical phase of this question of advocacy 
that deserves consideration. The unforgivable sin in an attorney is the 
betrayal of a client’s interests. This relation of attorney and client is of 
so confidential and intimate character that custom and law have properly 
thrown around it the utmost protection. The relation is, however, some- 
times interpreted and acted upon in a way that leads directly away from 
the interests of justice as well as of morals. Loyalty to a client is a plea 
which, too often it is assumed, will cover almost any sin from deception 
up to bribery. 

“The spirit of advocacy in too many instances develops a peculiar 
code of ethics which permits an advocate to do for a client what he would 
not, without some hesitation at least, do for himself. This strange code 
permits him, in the interest of his client, to misrepresent, deceive, lie, and 
suborn perjury. All of these acts in any other relation than that of at- 
torney and client he would condemn. Stranger still, he even may think 
it improper for the client to do things for himself that he, his lawyer, 
does not hesitate to do for him as his representative. This illustrates a 
strange sort of moral blindness which grows out of excessive and un- 
wise advocacy. ‘There are men who, perhaps because of familiarity with 
ii, defend conduct of this kind who ought not to defend it. 

“The advocate is in duty bound to protect the interest of his client 
in every proper way, but for a fee he is not called upon to sell his own 
soul. ‘Temptations are sure to come to the attorney that test the quality 
it his conscience and the strength of his character. There are unworthy 
clients who for money seck to buy not simply the experience and ability 
of an advocate, but also his reputation and his honor. The man who ts 
disloyal to his own higher self in order to be loyal to a client is not only 


paying too high a price for success, but is disqualifying himself for the 


1 


highest success. Those who resist the temptations deserve praise and 
honor in proportion to the severity of the test. 

“Most litigation grows out of controversy over certain alleged facts. 
in many cases the lawyer cannot know and may never know what the 
ruth of the matter really is. It is also true that in some classes of cases 
each side may be partly right and partly wrong, but a careful distinction 
is drawn by the conscientious advocate between civil and criminal cases. 
\Ithough the guilty man is entitled to counsel in order that his rights may 
be protected, it does not follow that a self-respecting lawyer should be- 
come in effect a partner of a party in a civil case who obviously is at- 
tempting to perpetrate a fraud. Just at this point comes the great tempta- 
tion in the practice of law. No sophistry ever really convinces the lawyer 
that he has a right to smother his intelligence and say that he is not called 
upon to decide upon the merits of any case in advance. If he does not 
decide some cases in advance he will soon come to be known as a partner 
in traud and in crime. 

“The first requirements of the great lawyer are a good working 
conscience and a strong personality. Added to these in the great advocate 
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is What, for a better description, we call a ready, working knowledge oi 
human nature. Other important, if not essential, qualities are the abil- 
ity to understand facts, an analytical, alert mind, and a forceful command 
of language. 

“The great lawyer is a student of his fellow men. At no time in a 
trial does the skillful attorney forget the variations in the personalities 
with which he must deal. Ile understands the danger of weakening his 
case sinu ly by a careless manner of dealing with those who must partici- 
pate in the proceeding. Ile knows that people cannot with safety all be 
treated alike. He constantly realizes he cannot retrace a false step, nor 
recall an unwise word that has given offense. By experience he knows 
how easily a friendly witness may be antagonized, or the Court may be 
offended, or adver-e witnesses made more dangerous by oversight, by 
carelessness, by bad manners, or by any unfortunate error of speech or of 
conduct 

“Jcither by imstinet or by experience he has learned that even a dis- 
avreeable voice may contribute to defeat, and to him it is obvious that 
any conduct that naturally leads to aversion or dislike lowers efficienc) 
in one who seeks to lead others to his own point of view. The wise 
attorney has learned in the school of experience that we are always more 
easily jersuaded by one with an attractive personality, and that a man’s 
logie may fail to convince becau-e we do not like his manners. This wise 
and discrimunating lawyer does not make the mistake of treating an ad- 
verse purty too severely, even where severity is justified, and he has learned 
from the unwise actions of others as well as by bitter defeat that the tes- 
timony of adverse witnesses is often strengthened because the sympathy 
of jury and spectators has been aroused in their behalf. 

“The partly unconscious effect of personality is an important part 
of law practice and deserves careful study. We are born as we are, but 
our conduct is what we make it. It is certainly desirable to discover, 1f 
possible, why and how one unconsciously offends and this knowledge is of 
practical value to the attorney. It 1s well said that he knows best how to 
be a gentleman who knows best how not to give offense. There is no 
doubt that one of the qualities of the great lawyer is that of being a 
gentleman. 

“The greatest ‘verdict getters’ with all their other qualities, have 
intelligence, force, and charm is not always the least of these. That law 
school would soon be marked that made of ail its students attractive, pleas- 
ing personalities; that added to knowledge, wisdont; to information, 
tact; and to intelligence, courtesy. The inherent gentleman carries with 
him something that gives him instant advantage wherever he may be. 
He receives a consideration and commands an attention that it is somewhat 
difficult to analyze and to understand. A man of this kind has back of 
him and with him to speak for him the influence of the gentlemen of all 
time. 

“Those who lack this high quality at once acknowledge their in- 
feriority by their acts and their attitude and are immediately at a disad- 
vantage in a contest with a personality that is instinctively respected and 
admired. This valuable quality of charm is not simply a matter of birth, 
of education, of clothes, of family, of race, or of sex, but of conduct and 
of a right relation to other people. More than from anything else it 
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grows out of thoughtfulness, good manners, and friendliness. Courtesy 
begets courtesy, and he is liked who himself likes others. The indispen- 
sable price of friendship is to be a friend. 
“The three qualities of personality, reputation, and professional 
ability are fused in an attorney and naturally are the main elements that 
constitute his ability as a lawyer. It is not always easy to estimate their 
comparative force as a means of winning success and their values may 
vary in different fields and in different cases. It is undoubtedly true 
that technical professional ability alone, however valuable it may be, does 
not always command success, and, as in other professions and in other 
helds, the race is not always to the swift, nor the battle to the strong. 
Industry and thoroughness are in many instances more than a match for , 
brilliant, but careless and lazy genius. 
“In every city and at nearly every county seat representatives of the 
various classes of lawyers can be found. One of the number is the lawyer 
to whom the right side of the most important case is likely to go. There 
ts also the advocate who is naturally called upon to help fraud to win, 
lhese men have made their places in the community. The man with a 
shady reputation takes that, as well as his trial brief, into Court, and the 
man who is known to the Judge, to his fellow citizens, and to the jury for 
honesty and fairness begins every trial with a distinct advantage over an 
pponent without this reputation. These men of high character and 
inility are not only the leaders of their profession, but the trusted leaders 
ot their fellowmen. They share with a type of family physician the un- 
limited confidence and trust of the community and their advice and as- 
sistance is sought on many questions outside of the strict field of the law. 
“The practice of law, lke that of medicine, is much concerned with 
the abnormal. One profession has much to do with disease and suffering, 
id the other with injustice and crime, but this contact need not develop 
\ narrowing pessimism that tends to make of this world mainly a place of 
anguish and of sin. The correct and wider view makes work in both 
fields a service of help and rescue, of lessening suffering and combatting 
‘vil. The lawyer is the natural champion to be c: alled upon to defend 
‘ight, promote justice, protect the weak, and guard those priceless herit- 
sof the ages that we inadequately describe as freedom and civilization. 
hrough all the stress and strain the great physician and the great advo- ) 
te both come to realize more and more that honesty and health are the 
mal conditions and that the high task given to them is that of making 
hese conditions more nearly universal. 
“In conclusion, to summarize briefly what is discussed elsewhere, the 
sreat trial lawyer, though not necessarily a great orator, must be able 
language to produce results as a skilled craftsman uses a delicate 
and complicated tool. He must have sympathy, tact and courtesy, and 
must know men "a their ways. By study, experience, and a trained in- 
tuition, he will a ie ive acquired an instant appreciation of the signifi- 
nee and cue of evidence and will have learned its correct order of | 
presentation. tle must be able to control his temper and maintain his 
poise under trying conditions, and it will steady him and keep him sane a 
she has a sense of humor, which, however, he can hold in proper sub- 


ection. Finally, he must know the law.” 
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WADSWORTHIL V. HARRISON, ETC. 5 
WADSWORTH ET ALS. v. HARRISON. 


(Essex Co. Circuit Court, Nov. 14, 1923). 
Election Law—Primary Nominations—Allleged False Statements by Campaign Man- 
ager—Jurisdiction—Construction of Act. 


Charles J. Wadsworth and fourteen other qualified voters of the 
county of Itssex presented a petition to “the Judges of the Essex 
Circuit Court,” dated Oct. 24, 1923, setting forth that J. Henry Harrison 
became, on Sept. 25th, 1923, the regular Republican candidate for 
nomination at the primary election then held in the county of lessex for 
State Senator from that county; that prior to the election, as required 
by the Ikiection Act of 1g20, he appointed John A. Lawrence, of Bloom- 
field, as his campaign manager, who did act as such; that on or about 
Sept. 22nd Lawrence filed with the County Clerk of [Essex a statement 
under oath purporting to contain, as required by the Election law, a state- 
ment of the names of all contributors in aid of Harrison’s campaign, a 
well as the amount alleged to have been contributed by each contributor ; 
and that “said statement .  . .was false and contained names of per 
sons who did not contribute to the said fund and contained amounts 
alleged to have been comcributed by said contributors, which sums were 
not in fact contributed by the persons named in the said statement as 
having made the said contributions, and omitted the names of persons 
who did contribute to such fund and the amounts of the contributions of 
such persons;” that thereafter, on or about the 15th day of October, 
Lawrence, as campaign manager, filed with the clerk of Essex county 
as required by law a statement under oath purporting to contain a state- 
ment of all expenditures in the [larrison contest, and also the vouchers 
and duplicate originals of deposit slips showing the bank deposits ot 
the campaign fund; and that “the statement of September 22 was verified 
by affidavit” of the candidate on September 22. Further, that Harrison 
received more votes at the primary than his opponent and, therefore, 
claimed to. be the nominee for Senator. Pursuant to paragraph 14 
of Section 7 of the Election, petitioners declared the nomination null and 
void, and that they desired to contest the nomination. 

The specific grounds for declaring the nomination void were placed 
under six heads, covered by the foregoing statement, except that the 
fourth ground set forth that an omitted name was that of Mr. Harrison, 
himself, and, under the sixth head, it was stated that “the above grounds 
of action were discovered from the statements, deposit slips and vouchers 
fled under the Election Act subsequent to such primary election less than 
ten days ago.” The prayer was “that this Court will pronounce judg- 
ment whether the said nomination of J. Henry Harrison to the office of 
Republican nominee for State Senator of the County of Essex was null 
and void, and that any certificate issued to the said J. Henry Harrison by 
virtue of the said election may be adjudged and decreed to be null and 
void.” The petition was sworn to by Evan D. Edwards and Margaret 
Smith, and a surety bond in the sum of $500 was filed. On application 
before Judge Dungan the hearing was set down for Nov. 12th. 

Similar petitions in the case of Charles J. Wadsworth and others 
against Rupert F. Mills, John C. Howe, James J. Thompson and J. 
Glenn Anderson, candidates for the Assembly, and Harry B. O'Connell, 
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candidate tor sheriff, on generally similar grounds, were also set down 
tor hearing on Nov. veth, and all were disposed of at one time. 

Mr. James 1). Carpenter, Jr., for Petitioners. 

Mr. Merrit Lane and Mr. Wilbur A. Mott for J. Henry Harrison. 

Mr. brederick RK. Lehlbach and Mr. Joseph G. Wolber for Harry B. 
(Connell 

Mr. Wilbur A. Mott and Mr. Jacob L. Newman for Rupert I. Mills, 
john C. Howe, James J. Thompson, Jr., and J. Glenn Anderson. 


DUNGAN, J. (orally after argument): Fifteen petitioners pre- 
ented to the Judge of the Circuit Court of Essex County their petition 
in such form as to indicate that the petition was under Article XXVII 
t the election Act, found on page 780, P. L. 1920, to contest the nomina- 
ton ot the Senator, four Assemblymen, and the Sheriff of Essex county, 

r violation, as counsel now states in his argument, and as appears by 
he petitions themselves, etther by the candidates or their campaign man- 
vers, of the provisions of Sections 7 and 8 of Article III of the Elections 
\et of 1920, found on page 620. The candidates, by their attorneys, 


sist that the petition should be dismissed upon four grounds : 
lairst: That te Circuit Court was without jurisdiction to make an 
) 
rder fixing the time of this hearing, and is now without jurisdiction to 
r and det ( rea e the questions involved in the petition, for the reason 


> presented with the petition, as required by Section 3 


i 


“X x\ Il ot the Elections Act, found on page 782 


4°‘ ~-s 
‘Seah nd: That sce aly provision of the Elections Act under which 
ntest | a the nomination and election of any person to public office 
} 1 --] art cat 


d decked: specifically states the grounds upon which 

ntest may be heard and determined in such cases brought under 

is section, which are nine in number, and that none of these provisions 

lude the | ing by the mish of contests based upon the violation of 

Sections 7 and 8 of Article IIT, whi ich admittedly are the sections under 
hich 1 this case to set aside these nominations. 

That, because of the constitutional provision that the mem- 

ti ses of the Legislature shall be the judges of the 

n and return of their own members, in a proceeding 

his, this Court 1s without power to hear and determine that ques- 

t tl iestion is here involved. 

urth: ‘That in case of the sheriff, the hearing and determination 

juestion would interfere with the right of the Supreme Court to 

letermined, under its prerogative writ of quo warranto, the ques- 


‘ ( Ice 

| r rst point, as to whether or not all the steps taken were 

er ‘ he Court jurisdiction, I would say that in these argu- 
ert n no suggestion that this Court has any power under 


n law to hear and determine such a proceeding as this. As 
the case of Darling v. Murphy, to which reference has been 
times during the argument, found 1 in 70 Law, 435, Mr. Justice 


ze, spe ¢ for the Court, says: “The proceeding is purely statu- 
r order that the He may have jurisdiction the statute must 
plie th.” And I think it is not objectionable to insert the word 

th 


rictly,” and to say ‘that he statute must be strictly complied with. One 


roa ae : 
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of the jurisdictional acts in order to confer upon this Court ihe power 
to hear and determine this matter is that with the petition there shall be 
presented a bond; to use the words of the statute, “said petition shall be 
accompanied with a bond to the imeumbent with two or more sureties to 
be approved by the Justice holding such Cireuit in the penal sum of five 
hundred dollars, conditioned,” ete. One of the objections made to the 
bond was that it is executed by a surety company instead of by two 
sureties, as required by this section; but T think that objection is fully 
covered by the statute to which reference has been made, aud counsel 
in the case indicate that they acquiesce in that view. But whe her or not 
the other requirement has been complied with is seriously disputed. The 
bond was approved by a Judge of the Cireuit Court, not by a Justice 
of the Supreme Court; but it is insisted on behalf of the petitioners that 
the words “justice holding such Circuit” would comprehend the Judge ot 
the Circuit Court, and does not necessarily mean that it must be approved 
by a Justice of the Supreme Court; and counsel calls attention to the in- 
consistency which a construction that it means the Justice of the Supreme 
Court would give rise to. [ fail to see any inconsistency in such a con- 
struction, because, as suggested during the argument, it was quite proper 
that the petition should have been presented to the Judge of the Circuit 
Court for the fixing of a day for such a hearing, and that prior thereto 
there should have been obtained from a Justice of the Supreme Court his 
approval of the bond, which could have accompanied the petition when it 
was presented to the Circuit Court Judge, as stated in the Act, if. the 
approval of the Justice of the Supreme Court be necessary; and [ am in- 
clined to think that that is just what it means. As I have gone very care- 
fully through this Act I find that whenever a Justice of the Supreme Court 
is intended the Act so provides; when a Judge of the court is intended 
it is so indicated. Some sections speak of action being taken by the Judge 
or Justice of the Supreme Court, “Judge” evidently meaning “Judge of 
the Circuit Court,” and “Justice of the Supreme Court” meaning just 
what it says. So there was no confusion, apparently, in the mind of the 
author of this Act, or of the Legislature in passing the Act, as to whether 
or not it is a Judge or a Justice of the Supreme Court upon whom they 
confer the powers set forth in the Act. Section 3, of Article XXVIJI, 
speaks of the determination of such a matter as this by the Chief Justice, 
or a Justice of the Supreme Court, where the office or proposition involves 
the entire State or more than one county. In the next paragraph of that 
section, it is stated that “in all other cases it shall be heard and determined 
by the Circuit Courts.” The Justices of the Supreme Court assigned to 
the several counties are the Justices holding the Circuits. The Circuit 
Court Judges are not Justices; they are Judges; and the term “Justice,” 
I think, does not include the Circuit Court Judge. As has already been 
suggested, the presentations to the Circuit Court Judge, at the time of 
the presentation of the petition, of a bond properly approved—approved 
according to the provisions of the Act—by the Justice holding the Essex 
County Circuit was an absolute necessity to confer upon the Circuit Court 
Judge jurisdiction to fix a day and to try and determine this case. 

That view alone necessarily results in the dismissal of these pett- 
tions, byt, as has been suggested during the arguments, this is a case of 
considerable public importance, not only te Essex County, but to thi 
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entire State, and it may be helpful, since this matter has been so carefully 

amined by the attorneys iad so ably presented to the Court, to state the 

mpre ssion upon which these arguments and the examination of the law 
is made upon the Court as to the other questions involved. 

It is admitted by the attorney for the petitioners that there is no 

round of contest stated in Section 1 of Article XXVII, which specifically 

includes Sections rs and 8 of Article [1] under which this petition is filed; 

it is, the petition alleges that a false statement was filed on behalf of 

hose candidates, and that money, or other thing of value, has been paid, 

romised or expended in excess of the amount permitted by this Act. 
hat, in general terms, is what the petition charges. And it is admitted ) 

hat there ts no other provision anywhere in the Act providing for a 

itest of this character. Indeed, as has been suggested, the petition is 

| the form required by Article NNVIT. It is signed by fifteen petition- 
sis verified as called for by this article, and if in this article there is : 

thing which governs the situation covers the violations of law con- 

ned in Sections 7 and & of Article []!—then it seems to me that there 

as was said by Justice Swayze in the case of Darling v. Murphy, a 

ws omissus.” Counsel for the pettioner suggests that the words “in 

ther cases” in the second paragraph of Section 3 of Article XXNVII 

words which could be taken to comprehend Sections 7 and 8 of 

srticle ITT. That cannot be so, because the first paragraph of said Sec- 

n 3 says that—‘In the case of an office or proposition voted for by 

ers of the entire State or more than one county thereot, said contest 

be | l by and determined by the Chief Justice or a Justice of the 

supreme Court assigned for that purpose by the Chief Jus tice.” And 

then this second paragrap om uses the words, “In all other cases said contest 

heard and determin ch everal Circuit Courts of this State.” 

| other cases,” evidently refer to a situation where the 

or proposition has been or is to be voted for by the voters of a 

or a sub-division thereof. That is what these words mean, and 

t these words refer back to Sections 7 and 8 of Article III. There- 

re, the violations of said Sections 7 and & not being included within the 

ls of contest mentioned in Article XXNVII, the remedy which 1s 
arently promised in Section 10 of Article II], where it says “In case j 

he determined in the manner hereinafter provided,” ete, has not, 

fact, been provided by the Act. It has been omitted. Whether 1n- 

tionall r not, of course, it is not for this Court now to express an 

“The only question is whether or not it is among the grounds 

n which this Court may now hear and determine the questions in- 

ved in this petition, which, as has been stated, is admittedly filed under 

he provisions of Article XXVII. 

\s to the constitutional question. As has been suggested, the Con- 
titution provides that the respective Houses of the Legislature, the Sen- 
‘e and the Assembly, shall be the judges of the qualifications, election 

return of eae vn members, and if the decision of this matter in- 

Ives the title of the Senator and members of the Assembly to those 
es, then manifestly, under the constitutional provision, this Court - 

no right to ge and determine that question. The situation here 

vresented is that these candidates for Senator and members of the 


-embly are not ‘anes nominated for those positions; they have been 
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elected and have received their certificates of election. It is true that all 
that this Court would be called upon to decide is whether or not their 
nominations were void, and if the situation involved in this case were 
under Section 1o of Article IIf, which is where a determination shall 
have been made ten days before the election, so that the names of these 
candidates could be eliminated from the official ballot, IT would have no 
trouble about it at all. But the situation, as stated, is that the candidates 
have been elected and have received their certificates of election. It has 
been held in this State many times that under this constitutional provision 
it is not objectionable to declare the certificate of election void where the 
determination to do so results from purely ministerial acts, such as a 
recount of votes, where the Justice of the Supreme Court is made a part 
of the election machinery for that purpose; but where, as in this case, 
such determination must be reached by the exercise of the judicial fune- 
tion and power, then, under this constitutional provision, which make- 
the Senate and Assembly, respectively, the judge of the qualifications of 
election and return of its own members, I think it is objectionable if the 
title to those offices be involved. 

Admittedly the situation here presented is that defined in Section 12 
of Article III, which is: “If such determination shall have been made 
after the delivery of the certificate of election to such candidate, then such 
certificate of election shall be null and void, and the said candidate shall 
not be inducted into the office for which such certificate of election was 
issued.”” While it is very true that this Court would not be asked to set 
aside the election, but only to set aside the nomination, can it be ques- 
tioned, from a careful reading of this section, that the setting aside of the 
nomination involves the setting aside of the election as well? I think not. 
and, if | am correct in that view, then it can hardly be disputed, with 
any show of authority, that the setting aside now of the nomination, which 
would result in making null and void the certificate of election, would 
be a violation of this constitutional provision. 

The fourth and remaining ground is that relating to the suggestion 
that this Court is without power to consider and determine the case of 
the sheriff because it would violate the exclusive right of the Supreme 
Court to consider the questions involved under its prerogative writ of quo 
warranto. As suggested yesterday in the argument, | am not so much 
impressed with the argument upon this point as upon the constitutional 
question which has just been mentioned. I think that, as I have read 
the provisions of the Act, without going into them with such detail as | 
have the others, the Court would have the power to hear and determine 
the case of the sheriff without infringing on the right of the Supreme 
Court to hear and determine the title to this office under a writ of quo 
warranto, provided the Court had jurisdiction to hear and determine 
the case at all, which has already been decided. 

[ have expressed the views at some length in the hope that they may 
be helpful, and perhaps partly because of the suggestion of Mr. Carpenter 
that the case ought not to be dismissed solely upon the technical grounds 
of want of jurisdiction for failure to give a proper bond 

Counsel may prepare an order, which I will sign, dismissing the 
petitions. 
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MITCHELL v. HASBROUCK CONSTRUCTION CO. 


(Bergen Co. Cireuit Court, Oct. 29, 1923). 
lction on Surety Bond against Principal and Surety—Responsibility of Third 
Party Not Advantaged by Contract. 

Case of George M. Mitchell, Sr., Plaintiff, against Hasbrouck Con- 
truction Company, a corporation, and United States lidelity & Guaranty 
Company, a corporation, Defendants. | 

Messrs. De Turck & West for Plaintiff. 

Messrs. McDermott, Enright & Carpenter for Defendant, the U. 5. 

& G. Co. 


NEWMAN, J.: The complaint in this case alleges that plaintiff 
nd defendant, Hasbrouck Construction Company, entered into a contract 
tor certain work on a house which the Construction Company was to 
erect for one George Coogan, and that thereafter the Construction Com- 
pany as principal, and defendant, United States Iidelity & Guaranty Com 
iny as surety, entered into a bond to said Coogan and a Building & 

aan Association. The bond provided that the principal and surety 
ire held and firmly bound unto [the Building & Loan and Coogan] in 
sum of S&850;" and, after reciting that the Construction Company 
had entered into a contract with Coogan, the owner of the premises, for 
he construction of a dwelling thereon, provides further, that “the con- 
ition of this obligation is such that if the principal shall faithfully per- 
form the contract on his part, and satisfy all claims and demands incurred 
tor the same, and shall fully indemnify and save harmless the owner 
rom all cost and damage which he may suffer by reason of failure so to 
to, and shall fully reimburse and repay the owner all outlay and expense 
-hich the owner may incur in making good any such default, and shall 
ay all persons who have contracts directly with the principal for labor 
or material then this obligation shall be null and void,” ete. 

The complaint further shows that the Construction Company has 
failed to pay plaintiff moneys due him for labor and materials furnished 

him to said Construction Company for the erection of said house. 

Plaintiff, therefore, brings suit against the principal and surety on ! 
ud bond, on the theory that the bond was a contract made for his benefit, j 











nd that he may, therefore, maintain an action thereon by virtue of Sec. 
2° of our Practice Act. 
Defendant, United States Fidelity & Guaranty Company, disputes 
- right and moves to strike out the complaint so far as it relates to it. | 
Counsel for each party in their brief cite the same three cases, and 
‘ofess to perceive in those cases authority for their respective conten- | 
ns. In my opinion the case at bar is controlled by the opinion of our 
(Court of Appeals in the case of Standard Gas Power Corp. v. New Eng- 
land Casualty Company, go N. J. L. 570. In that case the Gas Com- 
any sued the Casualty Company ona similar bond given by the Casualty 
(‘ompany to the Passaic Valley Sewerage Commissioners, on the same 
‘heory as that maintained by the plaintiff in this suit. The only difference 
the condition of the bond was, that, in that case, the principal was to 
pay for all labor performed and furnished and for all materials used,” 
vhile, in the case at bar, the principal is to “pay all persons who have 
mtracts directly with the principal for labor or materials.” In that case 
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the Court, as in other cases, pointed out that the statute relicd on pe: 
mitted such suit only by a third party not privy to the contract for whos 
benefit the contract was made, and did not extend to third parties who 
indirectly and incidentally would be advantaged by its performance. The 
Court further held that the bond in question was limited to indemnity 0! 
the obligee, and was not made for the benefit of persons who furnished 
materials. As a reason for arriving at that construction, the Court 
pointed out that the a provided that the principal and surety werc 
held and bound unto the Commissioners, and ap tae? provided that the 
penal sum therein valerie was to be paid to the Commissioners, and 
that the condition of the bond was a mere limitation = restriction upon 
the language found in the obligation thereof. 

In that case the contract between the principal and the obligee wa- 
construed in connection with the bond and as a part thereof. The com 
plaint in the present case does not set forth the terms of the contract 
between the Construction Company and Coogan. In the absence of any 
thing which would alter the plain meaning of the bond, | am = con- 
strained to find that this bond was made simply for the benefit of the 
obligees, and to protect them against any damages or liens or suits by rea 
son of the failure of the principal to pay any laborers or material men. 
and that the benefits of its provisions do not extend to the plaintiff. 

The motion will, therefore, be granted with costs. 


McHALE v. KELLER. 


(N. J. Supreme Court, October, 16, 1923). 
—— Battery’—Damages Sought—Motion to Quash Order to Hold to Bail 
ase of Nellie McHale, Plaintiff, against Sidney Keller, Defendant 
acs for $5,000 damages. On motion to quash order to hold to bail. 
The complaint set forth that plaintiff, a domestic, was attacked in her 
room by defendant at night, and he “violently and against her will laid 
hold on her, embraced her and outrageously assaulted and battered” her 
“by attempting with force to have sexual intercourse with her,” ete. Th 
motion to quash the order to hold to bail was based on two propositions ° 
That the facts disclosed, even if true, did not constitute a cause of 
action for an outrageous battery within the purview of the statute (Sec 
56, Practice Act of 1913; 3 C. S. 4068). 2. That even if such facts do 
disclose a cause of action within the statute, the order of the Commis- 
sioner 1s defective in that it does not recite the evidence from which the 
Commissioner adjudged that plaintiff had a good cause of action founded 
upon an outrageous battery. 
Mr. Alexander Simpson and Mr. Seleck J. Mindes for the motion. 
Messrs. Stover & Pellett, contra. 


MEMORANDA. 


MINTURN, J.: My consideration of the grounds advanced for 
this motion convinces me that they are both without factual or legal merit. 
The motion is predicated upon the contention that the defendant when 
he entered the defendant’s bed chamber, at night, and laid hold of the 
plaintiff in her bed, against her will, did not do so “outrageously” as the 
statute provides, but rather as the common law phrase has it, molliter 
manus imposuit. The word “outrage” has always been applied in popular 
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plirase to such an act as that in question, and the creation by legislative 
provision of an adverb from the popular substantive simply applies the 
popular cognomen to an act of wilful trespass which, if the allegation be 
true, was undertaken in gross violation of personal rights and human 
meceney, 

The order to hold to bail is otherwise sufficient under the authority 
of the Court of Appeals in Kein v. Natz, 92 N. J. L. 4o6, where the 
rule is laid down that the order is sufficient without reciting in detail the 
evidence by which the facts are established to the satisfaction of the Com- 
mussioner. 

The motion to + sack will be denied with costs. 


GRAVES v. -BROWN’S MILLS WATER CO. 


(Board of Publie Utility Commissioners, Sept. 20, 1923). 
nproper Use of Water—Bill for Use—Frontage Computation—Collecting Bul by 
Threat to Discontinue. 
Case of C. H. Graves against Herbert Noteboom, operating as the 
prown’s Mills Water Company. 
Mr. S. Huntley Beckett for Complainant. 


THI BOARD: In this matter, which was the subject of a hearing 

¢ Commission, sitting in Camden, on September 17th, 1923, the 
(Complainant alleges that the Water Company threatens to discontinue 
ie service unless a particular bill was paid. 

From the testimony of Mr. Graves, owner of the property served, 
nd Mr. Fisher, tenant, it appears that the property is served through a 
ter located within the building. Some time during June or July of this 
ear Mr. Graves discovered the existence of a yard hose connection on 
etween the street and the hotel, and, by means of a hose, made 
use of this connection several times this Summer. Mr. Graves further 
tates that he did not even know of the existence of this connection until 


The bill for metered service has been paid without question, but the 
ater Company has rendered a bill for two years’ use of the hose connec- 
nat the rate of S55 per year, or a total of S110. This bill is based upon 
harge of ten cents per front foot for a frontage of 550 feet. The prop- 
y is located on a corner and the frontage taken includes both streets, 
arly an improper method of computing frontage. The bill should be 

ljusted to cover proper frontage. and for the one year of use. It 
uld be advisable, in the interest of economy, to reconnect the hose 

et so that it will be supplied through meter. 
The important point in this case is the attempt to collect a disputed 
hy threatening to discontinue service. Mr. Noteboom, President of 

\Vater Company, stated in a letter to this Board that Mr. Graves had 

lutely ignored the bill for which payment was sought; on the other 
ond Mr. Graves submitted as an exhibit a carbon copy of a letter, ante- 
ing Mr. Noteboom’s letter, ac — receipt of the bill and stating 

t it would be paid if found, upon checking up, to be correct. It, there- 
re. appears that a bona fide Sonat exists between the Water Company 


‘This matter has been passed upon formally by this Board in the case 
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of Thomas J. Murphy v. Coast Gas Company, in N. J. P. U. R., Vol. I, 
p. 380, ete., to which case reference should be made. In its conclusions 
the Board said: 

“Where gas companies do not require a deposit, the reasonably prompt 
payment of admittedly due bills for gas may be enforced by a prompt ces- 
sation of service. But the payment of back bills bona fide in dispute, 

cannot be enforced by shutting off service.” 

The service of a water company is upon the same basis, and the 
Board reaffirms the above conclusions. ‘The Company still has a remedy 
in the Courts.” 

Citations re-cutting off service for non-payment of disputed bill: 

P. U. R. 1917 F, p. 38 (N. J.) Hirsh v. Plainfield-Union Water 
Co. 

P. U. R. 1918 A, p. 21 (N. M.) R. F. Miller v. Roswell Gas & Elec. 
Co. 

P. U. R. 1918 C, p. 179. 

P. U. R. 1918, C, p. 867 (Pa.) Martha C. Magee v. Penn. Cen. Light 
& Pr. Co. 

P. U. R. 1921 A, p. 189 (P. I.) Madera v. Tayabas Light & Power 
Co. 

P. U. R. 1921 D, p. 188 (S. D.) Nolan v. Peoples Telephone & 
Telegraph Co. 

An order will be entered requiring the company to continue service. 





IN RE BOARD OF EDUCATION, TOWNSHIP OF LAWRENCE. 


(Board of Public Utility Commissioners, Oct. 15, 1923). 

Grade Crossings of Trolley Company Over a Right of Way—Jurisdiction of Board 

In the matter of the petition of the Board of Education of the 
Township of Lawrence, in the County of Mercer, for permission to con- 
struct a crossing at Craven Lane over the tracks and right of way of the 
New Jersey & Pennsylvania Traction Company. 

Mr. Harvey T. Satterthwaite for Board of Education of Lawrence 
Township. 

Mr. Gaylord Thompson for the New Jersey & Pennsylvania Trac 
tion Company. 


THE BOARD: The Board of Education of the Township of Law- 
rence in the County of Mercer filed a petition with this Board for the 
purpose of obtaining permission to establish, at grade, a crossing over 
the tracks of the New Jersey & Pennsylvania Traction Company of Tren- 
ton, N. J., on a street known as Craven Lane. 

In the petition filed it is alleged that Craven Lane is a public high- 
way leading from the Lincoln Highway in the village of Lawrenceville, 
and that at the present time it extends to and ends at the right of way of 
the Traction Company. It is further alleged that the street is laid out 
on the northerly side of the trolley tracks and there is at the present time 
no crossing connecting the two parts of the highway. It is further alleged 
that the petitioner is erecting a school, and that the extension of the 
highway across the right of way of the Trolley Company is necessary 
to accommodate the pupils attending the school. 
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The petition in this case is ostensibly filed under the power granted 
to the Board by Chap. 1905, P. L. 1911, Section 21, as amended by Chap. 
218, Po L. ro17, which provides: 

“ot. No highways shall be constructed across the tracks of any 
railroad company grade, nor shall any track over which locomotives, rail 
road or street railway cars are to pass be laid across any highway, so as 
to make a new crossing at grade, nor shall the tracks of any railroad or 
street railway or traction company... without first obtaining there 
for permission from the Board; provided, however, that this section shall 


not apply to the replacement of lawfully existing tracks.” 
the jurisdiction of this Board over grade crossings 1s further ex 


tended by Chap. 67, P. L. 1913, known as the Fielder Act. [It will be noted 
that the Fielder Act pertains to and 1s designed for the purpose of elim 


ling crade crossings. Phe jurisdiction of the Board, therefore, if any, 
must be found in Chap. 195, P. L. 1ort, as hereinbefore stated. In the 
instant case it does not appear that there ts a public right of way or case- 
‘nt now established over the right of way of the street railway, neither 
es it appear that the crossing extends over the right of way of a rail- 


ad company at grade. 

By reason of the statute last referred to and the case in our Su- 
preme Court of N. YoS. & W. R. R. Co. v. Board of Public Utility Com 
mussioners, et als.. 00 N. |. L. 432, affirmed in the Court of Errors and 
\;peals, ot N. J. L. Zor, public convenience and necessity become per- 

lent questions tor the Board’s consideration only where there is a 
highway existing, either by acts of the parties or by some other appro- 
ling, or otherwise, as the Board has no jurisdiction to lay out 


highway or to determine what acts constitute the dedication of a high- 
is no authority vested in the Board to establish a crossing over 
right of way of a street railway. 
‘ing in this case the attorney for the petitioners, as well as 
he representatives of the street railway company, conceded that the 
rd was without jurisdiction for the reasons herein stated. The Board, 
‘etore, being without power to grant permission to establish the cross- 
ng at Craven Lane, the petition filed by the Board of Education of the 
n-hip of Lawrence is dismissed. 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 
In ve ATerchaniville [ater Co.—Application for the approval of the 
nee of hive per cent. first mortgage bonds in sufficient amount to 
45.14. A first mortgage indenture provided for the issue of 
2: n bonds, of which $100,000 was issued. Approval of new bonds 


r r cent. return, equal to price of about 83.3 per cent. 
rapid growth of the Company which would soon ex- 

available bonds that might be issued under the 

t r e, and make necessary the refunding of same within a 


it would be better to raise the interest rate 
proposed, was called by the Board to petitioner’s atten- 
lan. Accordingly, a second mortgage 
oard, providing for the payment of an 


ae 
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additional one per cent. interest on the balance of bonds which might be 
issued under its present first mortgage. After an analysis of accounts 
the Board approved the issue, after proof of the recording vy of the second 
mortgage providing for the payment of additional interest. Decision 
June 28, 1923. Mr. Lewis Starr (by Mr. F. ‘I. Lloyd) for Petitioner. 


In re Little Falls Water Co., ete—Application for increased rates, 
and an extension of service to the Borough of North Caldwell also made 
by Mr. John Hombach. After a review of the case the Board concluded 
the old schedule was insufficient “to enable the Company to earn a fair 
return on the value of its property devoted to the public use, or to enable 
it to finance extensions and improvements to its system, which are im- 
peratively nie at the present time,” and fixed new rates, which were 
stated, and added: “The Company shall proceed with due diligence to 
make the extensions as indicated in the record, in the order of their 
urgency and as the Company may be able to finance the same, provided 
the customers enter into proper agreements for such extensions. If the 
Company proves dilatory in making such extensions the Board will, upon 
proper application, issue an order to the Company to make such extensions 
within a time to be fixed by the Board.” Decision Aug. 30, 1923. Mr. W. 
M. Wherry for the Company. Mr. Gustav A. Hunziker for Townshiy p of 
Litthe Falls and Board of Education of Little Falls. Mr. Reuben H. 
Reiffin for Borough of West Paterson. Mr. John Hombach for Himself 
and Others. 


Captain v. Matthews.—Matter of Mrs. George L. Captain against 
Mrs. mma C. sep (operating a water supply system on Ferndale 
road, spent aldwell, J.). Complainant stated “‘that she purchas sed 
a lot at 35 Ferndale Koi a North Caldwell, and erected thereon a building 
scat aa living rooms, which is being used as a residence; that Mrs 
Mathews was the owner of all the land on both sides of Ierndale Road 
and that the lot, 35 Ferndale Road, was purchased from her; that ap- 
plication was duly made for water service connection to the premises, and 
that at the expense of the applicant a service line was run to a line cor- 
responding to the curb line; further that Mrs. Mathews had refused 
furnish service to the applicant for reasons connected with restrictions 
which run with the land and over which the Board has no jurisdiction 
and concerning which the Board is not interested.” 

THe BOARD: “The facts developed from the testimony of an 
inspector of this Board shows that water is being supplied throu ch a main 
occupying a public street, to possibly twenty-five or thirty customers and 
charges are made for the service furnished. Under these conditions Mrs. 
Mathews is a de facto utility, is subject to the jurisdiction of this Board 
and is subject to all of the duties falling upon a water company. The 

soard, therefore, finds and determines that Mrs. Mathews shoul d furnish 
service to the applicant, and an order will be entered requiring this con- 
nection to be installed and service furnished thereby in accordance with 
the established rules and schedules of charges.” Decision Oct. 16, 1923 
Mr. Philip D. Elhott for Complainant; Mrs. Mathews not represented 


In re N. J. & Seashore R. R.—<Application to abandon the non- 
agency station at Hereford, Cape May county, on the Wildwood Branch 
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of the railroad, there being but one building in the vicinity, the Tlereford 
Club House, which alone used the station. No testimony offered in op- 
position. Appleation approved. Deetsion Oct. 18, 1923. Mr. Frank 
Neutso for Company. 


An employe working for an employer operating under the Work- 
men’s Compensation Act cannot recover under that Act for an injury 
intlicted by the foreman in an assault upon the employé, unless the 
employer had reason to anticipate that injury would result if the two 
continued to work together.—Veavy v. C. W. Merydith Contracting 
Co., Nan., 211 Pae. 1113. 


The fact that the transferee of a note had knowledge that it was 
given pursuant to an unperformed executory contract for the cov- 
vevanece of land does not charge him with notice of any fraud or bad 
faith, where he took the note before the payee became unable to per- 
form his contract.—Grinnell Sav. Bank v. Gordon, Iowa, 191 N. W. 


So. 





That plaintiff dealer, when selling automobile tires to defendant, 
stated they were “better tires” than the tires of a competitor, who 
gave a 12,000-mile service guaranty on tires, held not a guaranty of 
12,000-mile service on the tires plaintitf sold defendant; the words not 
being anything more than a mere “puffing” statement.—Callaway & 
Perkins v. Collier, Mo., 246 5S. W. 966. 
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FIFTY YEARS AT THE BAR. quet at the Waldorf-Astoria Hotel 
in New York City. The Union 

Itis so rare fora lawyer to prac- County Bar promoted the matter, 
vears at the Bar and to but the Essex and other Bars gen- 

I he first, a good, erally joined in the observance. 

nr t to find at Ex-Attorney-General Robert  H. 
‘ars some two McCarter, of Newark, was toast- 


indred low-members, mostly 
inger of urse, to say “Well 
el” hin “vou hs faith 


master. 

Bishop Edwin S. Lines, in the 
course of a fine tribute to Mr. 
Bergen, ran over the roster of the 
members of the New Jersey Bar 
with whom he had had most pleas- 
ant relations, naming, among oth- 
ers, General Runyon, Anthony Q. 
Keasbey, Cortland Parker, Vice- 
Chancellors Emery, Howell and 
Stevens and Judge Irederic Adams 
—‘“‘all of whom have passed to the 
beyond.” Of the gathering he said 
it is a fine thing when men assemble 





al " 
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io do honor to aman who has been 
working for fifty years in his pro- 
fession. “Phere is nothing more 
worth while in this life,” he said, 
“than making and keeping friends. 
Don't let the world make you hard- 
hearted and selfish and lead you to 
live to yourself alone. Keep mak- 
Ing new friends; be just and keep 
old friendships. This meeting is a 
line expression of the words of Dr. 
Johnson, ‘Keep your friendships in 
reper, 

Mr. MeCarter in his introdue- 
tory address paid a hivh tribute of 
praise to the man “who has for 
fifty years traversed the road of 
law,’ and whose name, he said, ap- 
pears in every one of the seventy 
volumes of [equity and sixty vol- 
umes of Law Reports printed in the 
course of that half century. 

As one of four others who were 
admitted to the Bar with Mr. Ber 
ven, Major Carl Lentz was called 
upon by Mr. McCarter to open the 
speechmaking. The Major re- 
sponded with a word picture of the 
five candidates awaiting with more 
or less fear and trembling the or- 
deal they were facing, at their ex- 
amination fifty years before. He 
remembered that the only one of 
the five who did not seem to be so 
atfected was Mr. Bergen, who, it 
had somehow come to be under- 
stood, knew his Blackstone from 
beginning to end, and the questions 
were mostly from Blackstone. Great 
was the rejoicing when Chief Jus- 
tice Beasley announced that all had 
met the test. 

Mr. Richard V. Lindabury told 
a story of how he and Mr. Bergen 
had prepared for the legal profes- 
sion in Somerville at the same time; 
how for a brief time their paths 
diverged only to come together 
again when in [lizabeth they oc- 
cupied adjoining offices; how, after 
a time, when stenographers and 


typists began to come into vogue, 
they employed one young woman 
who worked for them both until 
growing business made this double 
service too great a task and they 
flipped a com to decide which of 
the two should retain the young 
woman exclusively, with the result 
that he had to enst about for one 
to serve in fi eventually 
Mr. Bergen, after a visit to his 
(Mr. Lindabury’s) country hon 
in Bernardsville, himself establish 
ed a home there, and there they 
have since lived together as fellow 
townsmen, as they had been in the 


ollice, 


“ae: : ; : 
beginning of their carcer Mr. 
Lindabury said of Mr. Bergen that 
“always quiet and never demon 


strative, and always fair and a! 
ways honorable, he had the con 
fidence of Judges and juries.” 
Others who paid tributes t 
honor guest were Supreme Court 
Justice Samuel Kalisch, Professor 
William Lyons Phelps of Yale 
University. and former 
Court Judge William H. Speer. 


Circuit 


Among those not mentioned 
above at the head table were Justice 
Charles © Black, ex-Goy. Foster 


M. Voorhees, Judge 
; Vice-Chancellors Troster 
and Lewis, Judge Thomas G 
Haight, Rev. Dr. W. H. S. Dema 
rest, ex-Gov. John W. Griggs, Jus 
tice Thomas W. Trenchard, ex 
Surrogate George T. Parrot and 
Joseph H. Gaskill. Mr 
response when others finished was 
as follows: 
“Mr. Toastmaster and Friends: 
“The words that are commonly 
used to express thanks for a cour 
tesy or a favor seem to me so tnad 
equate this evening that I hesitate 
to use them at all in an ettort to 
tell how much I appreciate and en 
joy the rare honor with which you 
are crowning my half century at 
the Bar; but, if you find me poot 


Nels mn ¥ 


T 


T 
ungan, 








J4- 


in thanks, I beg you will not. get 
the impression that 1 am deficient in 
gratitude. putting 
the platitudes of politeness, I am 
inclined to omit the expressions of 
self-depreciation = customary = on 
such occasions as this, because I do 
not wish to shake your contidence 
in the judgment of those dear 
friends of mine who have made ar- 
rangements for this banquet and 
summoned me here to receive your 
bles Happily there is prece- 
dent for doing so, and a precedent 
we lawyers think justifies almost 
anything, although Dr. Johnson 


Besides aside 


ing, 


growled that no precedent can jus- 
tify absurdity. The authority I re- 
ly on may be found in Blackstone's 
Commentaries. At the beginning 
of his first lecture on the laws of 
england Sir William remarked that 
he was not willing to admit that he 
was not qualified for the task of 
expounding the laws for fear it 
might disrespectful to the 
learned gentlemen who had selected 
him to undertake it. 


I do not remember that [ 


seem 


ever 


claimed credit for anything, and 
so Il am 1 going to contradict 
nything that vour kind-hearted 
kk en have said. Each of them 
= n excellen ré putation for 


truth and veracity in the neighbor- 


id where he lives. which I un- 


| 1 still the legal test of 
redibilitv. and it would 111 become 


) Cast aspersions on their parts 


If they have made mis- 
correct 


ry 
- 


some one elise must 


because I am forbidden by 
he maxims of the law to 
dge in my own cause. I 


do with the vocal 
ces of this function, but, 


ave suggested 
lay FeFest 


JEAKETS should be 


ets of 5] 

d, one to discover virtues if 
nd the other to exhibit 

t as we often do in the 
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trial of a lawsuit when in pursuit 
of truth. 

“Seriously, my friends, | am hap- 
py to look upon this banquet as an 
outburst of — friendship more 
precious than words can tell. Lin- 
coln, near the end of his sad and yet 
triumphant life, after struggling all 
the way from a log cabin in Ken- 
tucky up to the White House, re- 
marked one day to a visitor who was 
extolling his career: ‘After all, 
there is nothing in this world of 
much value but friends.” I 
have found it so, and no doubt your 
experience is or will be the same. 
Polonius may have been a tedious 
old fool, as Hamlet broadly inti- 
mated, but the estimate which 
Shakespeare made the old man give 
of the value of friends who have 
been tried and found faithful was 
no doubt an expression of the gen- 
uine opinion of the Monarch of all 
the poets. What would you take 
in exchange for ? 


one’s 


your friends? 
What could I take in exchange for 
the friendship of Foster Voorhees, 
not to mention others, extending 
over a period of nearly fifty years, 
and growing richer and sweeter as 
time goes on? 

“A few days ago when debating 
whether I should enlist for anoth- 
er half century it occurred to me 
that my new term of service would 
not expire until November, 1973, 
unless | should be mustered out in 
the meantime by the Grim Messen- 
ger. There seemed, as I reflected, to 
vast difference between the 
lengih of fifty years that are gone, 
and fifty years to come. It does 
not seem to be long ago when I 
came from the State House one 
raw day in November, 1873, walk- 
ing on the clouds and waving a 
heep-kin, but a half-century to 
come seems to stretch out almost to 
the crack of doom. If time per- 
mitted I might remind you of the 


he a 
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principal events of the last fifty 
years as they appeared to me. It 
was a period filled with material 
for comedy and tragedy, as all oth- 
er periods of the world’s history 
have been. It began with the pan- 
ic of 1873 that shook the country 
like the earthquake for several 
years; it has sought out many in- 
ventions, made amazing discoveries, 
and it ended with [europe bereft of 
reason. [| should prefer to turn to 
a more cheerful subject and pay a 
tribute of respect to the memory 
of some of the strong men of the 
Bench and Bar who flourished in 
the seventies in New Jersey, and 
continued their labors in later years. 
Among those on the Bench were 
Theodore Runyon, who opened 
wide the doors of the Court of 
Chancery and invited all to enter 
\.ho believed they had grievances 
or sorrows that equity might heal. 
Mercer Beasley was Chief Justice. 
The distinguishing feature of his 
long career was that he anchored 
our judicial system and the jurisdic- 
tion of our Courts firmly to the 
Constitution. Beside Beasley on 
the bench sat Judge Depue, as we 
commonly called him, although he 
was Chief Justice for one or two 
years. Ile was more thoroughly 
equipped with the learning of the 
law books than any of his breth- 
ren. Judge Depue was not a stick- 
ler for logic, but seemed to regard 
the law of the land as a means of 
grace. There, too, was Dixon, ly- 
ing in wait with his polished stiletto 
to puncture a fallacy or expose an 
error. It was not until 1880 that 
Magie was appointed to the Bench, 
and lived to achieve the honor of 
being the only man who ever held 
the positions of Justice, and Chief 
Justice of the Supreme Court, and 
Chancellor, and it is a pleasure to 
add that he was raised by merit 
alone to all of those high offices. 


Among the members of the Bar 
whom [| remember in those distant 
days was Cortlandt Parker, whose 
memoir was brilliantly executed a 
year or two ago by my _ friend 
Colie; and ex-Chancellor William- 
son, Whose ability in the manage- 
ment of a lawsuit eclipsed his repu- 
tation gained on the Bench and 
made him a terror to all who ven- 
tured to contend against him. I 
have often heard the elder MeCar- 
ter—the genial father of three stal- 
wart sons—set the courtroom in a 
smile and confound his adversary 
by a sally of wit, supplementing his 
learning. And I recall A. Q. Keas- 
bey, capable of doing large things 
in a large way, and whose active 
mind often ranged abroad into the 


field of letters; Barker Gummere, 
f 


justly famed for his accurate learn- 
ing, close logic and good sense; and 


Abraham Browning, a gentleman 
of the old school, who always ap- 
peared in Court dressed in a blue 
swallow-tail coat with brass but- 
tons and a ruffled shirt, while he 
argued his cases in the quaint lan- 
guage of the olden time. These 
gentlemen, and many of those with 
whom they strove mightily at the 
Bar in the seventies and eighties, 
have gone silent, and, as their 
figures rise in memory, I recall 
the observation of Burke—‘What 
shadows we are, and what shadows 
we pursue!” The late Amzi Dodd 
was the first Vice-Chancellor. I 
came to know him well in the eigh- 
ties, and shared the opinion of all 
who had known him trom child- 
hood that New Jersey never pro- 
duced a wiser or a nobler man. 
“Some of the younger gentlemen 
among you may have come this eve- 
ning in the expectation, or at least 
the hope, of hearing something 
from the depths of my long experi- 
ence at the Bar that may be of use 
in their own career. I tear they 
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must go away disappointed, as | 
have no information of much value 
relating to the conduct of life on 
its secular side that vou may not 
find in Poor Richard's Almanac. 
Study Franklin for the wisdom of 
this world, and Dr. Primrose for 
Christian fortitude, to understand 
the slings and arrows of capricious 
fortune. | doubt sometimes wheth- 
er [ know as much law to-day as | 
thought | did twenty-five vears ago. 
(uite a large part of legal informa- 
tion collected with considerable et- 
fort in the Nineteenth century has 
turned out to be either inaccurate 
or impotent in the Twentieth, and 
<o | have come to the conelusion 
that principles of law are 


searce articies. 


true 


“The legal profession in its long 
career has not sueceeded in dis- 
covering and finally expressing in 

genuine princi- 
laws than you can 


words more 


ples or perpetual 


count on the fingers of your two 
hands. The rest of our corpus 
iuris consists of rules of conduct 
put forth from time to time by 
legislator | Courts to serve the 
convenience of the hour. This is 
why the uncert v of the law is a 
well-founded reproach. If I may 
change a rd in a couplet of Lo- 
vell’s I should say that— 
, t h new duties; 
Time mal law uncouth.’ 


Our laws tO express 


om or the passions and to 


} fears of the senerations 

hey come and go. I have heard 
at the wn eclic a] profession is “4 f- 
t ith the same disease: be- 
t few medical boo more 

? é ‘enrs old are of much 
e | ers pile their worn out 
their hoo shelve doc- 

f ee the ir in 
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“It is my opinion that much of 
the apparent change in the value 
of legal doctrines since the close of 
the last century is due to the com- 
munistic sentiment that has drifted 
over from Europe during the past 
twenty years with increasing force 


and imereasing volume. Its in- 
fluence has unsettled convictions, 


confused the public mind, excited 
fears, and nearly brought the ma- 
terial development of the country to 
a standstill. Opposed to its in- 
jurious and destructive force stands 
the Constitution of the United 
States, still the most precious po- 
litical document in the world, even 
with its amendments; but the Con- 
stitution will turn out to be worth- 
less as a serap of paper unless sup- 
ported by strong and courageous 
public opinion. That opinion it is 
the duty of the Bar to mould and 
strengthen. 

“But I must put aside the tempta- 
tion to discuss the momentous 
problems of our time and the obli- 
gation of the Bar to aid in their 
solution, so far as they may be 
The world, in acute dis- 
tress, is still laboring at some pro- 
found work; science and_ philoso- 
phy have failed to pluck out the 
heart of its mystery; but I have 
noticed, and was glad to see, that 
those who are reputed to be the 
wisest among us are the most dili- 
gent and the most tranquil. 


solved. 


“So toil the workmen who repair the 
world.” 
PROFESSIONAL ETHICS. 

The following question to and an- 
swer by the Committee on Profes- 
sional Ethics of the New York 
County Bar Association are re- 
ported: 

Question: In the opinion of the 
Committee may a lawyer with pro- 
fessional propriety, without the 
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knowledge, request, employment or 
authorization of a husband, inves- 
tigate the facets and circumstances 
of the previous marriage and pre- 
vious divorce of his wife from a 
prior husband, and then voluntarily 
advise the present husband that his 
wife’s marriage to her former hus- 
band had not been annulled or dis- 
solved but continues in full force 
and etlect, and consequently that 
his marriage with his wife is un- 
lawful, null and void; and may 
the lawyer, having so voluntecred 
such information, with professional 
propriety accept employment from 
the husband to procure a decree of 
annulment upon the basis of the 
facts so voluntarily ascertained and 
communicated to the husband by 
the lawver? 

Answer: The question discloses 
no previous relation between the 
lawyer and the husband, and no 
reason which would excuse the law- 
yer for meddling in the situation ; 
his volunteering the information 
and advice is, in the opinion of the 
Committee, not professionally jus- 
tifiable, and his doing so for the 
purpose of promoting litigation or 
ecuring the employment is repre- 
hensible. 


PERTH AMBOY BAR ASSOCI- 
ATION. 








At a recent meeting of lawyers 
residing in’ Perth Amboy and_ vi- 
cinity, held at the Packer House, 
the “Perth Amboy Bar Associa- 
tion” was formed with the follow- 
ing named officers: 

President—Leo Goldberger 
(former city Attorney). 

Vice-President—John A. Coan 
(former Assistant Prosecutor). 

Treasurer—John A. Delaney (U. 
S. Commissioner). 

Corresponding 


Secretary—Ste- 
phen F. Somogyi. 


Recording Secretary—Leo Low- 
enkopf. 

Among matters discussed was 
the practice of law by so-called 
“Notaries Public.” Legislation was 
suggested to abolish the name “No- 
tary Public” and in its place the 
name of Public Commissioner, or 
some such similar name. Says a 
correspondent : “It was argued that 
many people, especially of foreign 
birth, have the idea that a notary 
has the same powers of ‘King’s 
Notary’ in the Continental coun- 
tries. This matter will probably be 
brought to the attention of the next 
Legislature.” 





HUMORS OF THE LAW. 


Sam, the colored culprit, looked 
disreputable. The Judge was stern. 

“Looks like you had been drink- 
ing again.” 

“Yes, sah, Jedge, dat was power- 
ful stuff—some ob dis heh chicken 
hootch.” 

“IT never heard of that.” 

“Well, sah, Jedge, you take one 
drink ob chicken hootch an’ you 
lay.’ —Ierchange. 

Congressman Maples, of the 
Grand Rapids, Mich., district, tells 
of a certain cowardly married man 
who was testifying in a burglary 
case. 

“Do I understand you to say,” 
angrily questioned the Judge, “that 
when you heard a noise you quick- 
ly got out of bed, turned on the 
light and went to the head of the 
stairs—that a burglar was at the 
foot of the stairs and you did not 
see him?) Are you blind?" 

“Judge, must I tell the exact 
truth?” asked the witness as he 
mopped his perspiring face and 
blushed furiously. 

“Yes, sir, the whole truth and 
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nothing but the truth,” barked the 
Judge. 

“Well,” slowly replied the man, 
“my wife was in front of me.”— 
St. Louis Star. 

His Wife: “So your client was 
acquitted of murder. On_ what 
grounds ?” 

Lawyer: “Insanity. We proved 
that his father had spent five years 
in an asylum.” 

His Wife: “But he didn’t, did 
he?” 

Lawyer: “Yes. Fle was a doc- 
tor there, but we had not time to 
bring that fact out.”—Boston Tran- 
script. 

Aunt Jinny, a Carolina negress, 
was a great advocate of the rod as 
a help in child-rearing. As a result 
of an unmerciful beating which she 
gave her youngest and “erneriest,” 
she was brought into court one day 
by outraged neighbors. 

The Judge, after giving her a 
severe lecture, asked if she had any- 
thing to say. 

“Jest one thing, jedge,” she re- 
plied. “I wants to ax you a ques- 
tion. \Was you ever the parient of a 
perfectly wuthless cullud child ?”— 
Lverybody's Magazine. 


MASTER’S FEES FOR REPORTS, 
ETC 


There being some misunderstand- 
ing by some Masters in Chancery 

to their proper fees for making 
reports, we give the following, 
vhich has been in effect since April 
i tig 


Making reports (LL. 1g21).. $10.00 


Drawing report, per folio 

Ela RD Wass bapiace 34 .40 
Drawing schedule, per folio 10 
Drawing depositions, per 

Tole. 1s. FOSO)s ci os 0s .30 
Swearing each witness (L. 

(Ee ee ens eee 25 
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Drawing summons, each... .40 
All exhibits, each (L. 1920) 5 
Attendance fees, for taking depo- 


sitions, &c., not exceeding three, 
$6.00 each day (L. 1921). 

The adjournment fee allowed by 
Compiled) Statutes, page 2293, 
section 26, must be collected from 
the party asking for the adjourn- 
ment, and not endorsed on report 
as part of Master’s fees. 


res FOR ApprovinG Bonps. 
$1,000.00 or under $3.00 
Over $1,000.00 5.00 


NOT QUITE EASY. 


it would be the most staggering 
performance ever known if the 
Archbishop of Canterbury could 
pass an examination in theology or 
a Lord Chancellor the final exam 
ination for the Bar.—Lord Birken- 
head. 

Wonder if all our New Jersey 
legal magistrates could now pass a 
final examination for the Bar! 

BANKRUPTCY ASSETS. 

A school Bible, speller, history, 
grammar, geography, catechism— 
books valued at $5, were listed 
among the assets in a recent volun- 
tary petition in bankruptcy in Fed- 
eral District Court at Newark. The 
papers were silent as to whether too 
little or too much attention to the 
books listed contributed to the 
course of conduct which landed the 
petitioner on the financial rocks. 





OBITUARIES. 


Justice James J. BERGEN. 

During the night of Oct. 19-20 
last Supreme Court Justice James 
J. Bergen, of Somerville, died 
while in bed, suddenly, of  pre- 
sumed heart trouble. Although he 
had not been in the best of health 
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for a few days previous to his 
death, no alarm was felt at his con- 
dition and his death came as a 
vreat shock to his family and 
friends. The faet of his passing 
was not known until the body was 
found in the morning by his daugh- 
ter, Miss Mary Bergen. 

Justice Bergen was born in Som- 
erville, October 1, 1847, being the 
son of John J. and Mary A. ( Vark) 
Bergen, and was a descendant of 
Han -lanson Bergen, who came 
from Holland to New York City 
and = omarricd Sarah  Rappelyea, 
noted as the first white female child 
born in the New Netherlands. He 
was twice married, his first wife 
being Sarah L.. Young, daughter of 
the late Theodore Young. She died 
in I8S1, leaving two children: Mary 
and Tlerbert. His second wife was 
Mrs. Wilham C. Dickel, daughter 
of James S. Huggins, of New York 
City. Three children were born of 
this marriage: Mrs. Helen Wil- 
liams, wife of Mayor Williams, of 
High Bridge; Guy, and Assistant 
Prosecutor [francis L.. Bergen. The 
five children and Mrs. Bergen are 
all living. 

Justice Bergen began his educa- 
tion in the old brick school house in 
Somerville and graduated from the 
Calvin Butler Seminary in the same 
place in 1863. In June of the fol- 
lowing year he entered the law of- 
fice of the late Hugh M. Gaston 
and began the study of law. He 
was admitted to the Bar at the No- 
vember ‘Term, 1868, and became 
counselor three years later. Until 
Jan. 1, 1870, he practised at Plain- 
field, but then returned to Somer- 
ville and went into partnership with 
his preceptor, and the firm of Gas- 
ton & Bergen came into being. This 
partnership continued for twenty 
years, when Mr. Gaston withdrew. 
Mr. Bergen was favorably looked 
upon by Governor Bedle and_ in 


1877 the Governor appointed him 
Prosecutor for the County of Som- 
erset. ‘This position he filled for 
six years with usefulness to the 
Court and credit to his vigor, 
promptness and uprightness. 

The first step taken by Justice 
3ergen outside of his law practice 
was in 1875, when he was elected 
as a Democrat to the Assembly. He 
was re-elected the following year 
and then was again clected in 1890 
and 18gt. At the last two sessions 
he was Speaker of the Assembly. 

In March, 1904, Justice Bergen 
was appointed by Chancellor Magie 
to be a Vice-Chancellor for the full 
term of seven years. He served 
for nearly half of the term and 
then, in 1907, resigned to accept 
the position of Justice of the Su- 
preme Court, which was tendered 
him by Governor Stokes. The 
nomination was made on October 
11, 1907, and confirmed by the Sen- 
ate without the formality of any 
reference to a committee. He was 
reappointed by Governor Fielder in 
1914 and by Governor I:dwards 1n 
1921. His term would have ex- 
pired Oct. 11, 1928. His Circuit 
was in Middlesex and Union coun- 
ties. 

Justice Bergen found time with 
all of his activities, to give of his 
services to the town (now bor- 
ough) of Somerville for many 
years. As these are quite fully 
stated in the resolutions of the 
Somerset County Bar Association, 
and as in these as well as other 
resolutions printed below the fine 
points of his character are well set 
forth, we do not comment further 
here, except to remark that he was 
also interested in various other so- 
cieties and corporations, besides 
those mentioned in the Somerset 
Bar resolutions. 

Justice Bergen was the oldest 
member of the Bachelor Club of . 
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Somerville in point of membership. 
Ile was a member of Solomon's 
Lodge, Free and Accepted Masons ; 
keystone Chapter, No. 25, Roval 
Arch Masons; and Lodge of the 
Castle, No. 82, Kiights of Pythias. 
()ne of his most active interests was 
the Revolutionary Memorial So- 
clety of New Jersey, of which he 
was a charter member and in which 
he had held ottice. The Tlolland So- 
crety of New York was another or- 
ganization in which he took an ac- 
tive interest, attending every meet- 
as far as his business would per- 
nut. tle was also a member of the 
Sons of Colonial Wars of New Jer- 


sev, and he was a trustee of the 
New Jersev [listorical Society as 
well as President of the Somerset 
County Historical Society. In his 
early days he was very fond of 


1? 
' 


athletics and was a member of the 
West End Athletie Club, which had 
BS gem 
trit \ t 


State for se 
ilso a charter 
tan Valley ( 


been pre=ide 


‘veral seasons. He was 
member of the Rart- 
He had 


nt of the Dime Savings 


ountry Club 


Bank, and was a director in the 
First National Bank, now the Som- 
erville Trust Company, for many 
vears. He was also a member of 
the Middlesex and Somerset county 
5: tions and American Bar 
he funeral was held at his late 

ne and was attended by many of- 
ials who were close friends of the 

» Tustice. The Somerset County 
ation was represented by 
Pre-ident Garretson, Judge Frank 
I.. Cleary and E. P. Johnson. The 
(tbasntatiewes of: the Middieces 
ation were: Judge Free- 
Voodbridge. Iudge Peter F. 
Daley, Judge Charles C. Hom- 
n. Prosecutor Joseph E. Strick- 

lve fohn po Kirkpatrick and 

rick Weige Others present 
Chief Justice Gummere and 
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Justices Kalish, Katzenbach and 
Swayze; Chancellor Walker and 
Viee-Chancellors Lewis and Ste- 


vers: ex-Governor Foster N. Voor- 
hees and ex-United States Senator 
James Smith. The Masonic burial 
service was conducted at the grave 
in the new cemetery, Somerville, by 
the officers of Solomon Lodge. 

SOMERSET County Bar Resotu- 

TIONS, 

Supreme Court Justice, James J. 
Bergen died suddenly, probably af- 
ter midnight, Iriday, October 19, 
1923, from heart trouble, having 
retired at his customary hour in ap- 
parently good health; but, failing 
to appear in the morning, it was 
discovered that he had passed away 
during the night. The sudden pass- 
ing of Justice Bergen was a dis- 
tinct shock to his family and to the 
entire community. 

Justice Bergen was born in Som- 
erville, October 1, 1847, being the 
son of John J. and Mary A. (Park) 
Bergen, and was a descendant of 
Hans Hanson Bergen who came 
from Holland to New York and 
married Sarah Rappelyea, said to 
have been the first white female 
child born in the New Netherlands. 

Justice Bergen received his early 
education in the old brick school 
house, the recollection of which is 
still dear to the hearts of Somer- 
ville’s older residents, and continu- 
ed his studies in the Calvin Butler 
Seminary, graduating in 1863. In 
June of the following year he en- 


tered the law office of the late 
Hugh M. Gaston and began the 
study of law. He worked early 
and late fitting himself for his 


chosen profession, and, having at- 
tained his majority, was admitted 


to the Bar as Attorney at Law in 
November, 1868, and = later as 
counselor-at-law in November, 
1871. 
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He first commenced the practice 
of Jaw at Plainfield, but on January 
1, 1870, he returned to Somerville 
and, with Tlugh M. Gaston, with 
whom he had studied law, formed 
the partnership of the law firm of 


Gaston & Bergen. ‘This partner- 
ship continued for 20 years, when 
Mr. Gaston withdrew. ‘The law 


firm of Gaston & Bergen built up 
a large and lucrative practice and 
enjoyed an enviable reputation 
throughout the county and State. 

Justice Bergen) was appointed 
Prosecutor of the Pleas for Somer- 
set County by Governor Bedle in 
i877 and held that oflice for six 
years with great credit. 

His first entrance into” politics 
was in 1875, when he was elected a 
member of Assembly on the Demo- 
cratic ticket and was re-elected in 
876. Tle again served Somerset 
County in this capacity in r&go and 
Sor, and, during these two years 
he was Speaker of the House of 
Assembly, this being the first time 
that Somerset County had ever had 
a Democrat Representative as 
Speaker. 

In March, 1904, Justice Bergen 
was appointed by Chancellor Magie 
to be a Vice-Chancellor for the full 
term of seven years, which posi- 
tion he held until 1g07, when he 
resigned to accept the office of Jus- 
tice of the Supreme Court of New 
Jersey, which was tendered him by 
Governor Stokes. This appoint- 
ment was confirmed by the Senate 
without the formality of a commit- 
tee reference, which was a splendid 
testimonial to his personal worth 
and to his ability as a jurist. This 
high office he has since held with 
distinction. 

Justice Bergen in his earlier ca- 
reer took a deep and active interest 
in the civie life of the community 
and for many years gave freely of 
his time and talents for the better- 








ment of his home town. In 1885 
he was elected to the Board of Com 
missioners, Which was then the gov 
erning body of Somerville and 
served as President of this Board 
for several years. [lis keen fore 
sight, legal ability and sound judg 
ment made him an invaluable man 
in this capacity, and he was able to 
save to the town many thousands 
of dollars in its dealings with vari- 
ous corporate interests During 
his service as President of the 
Board of Commissioners the trol- 
ley service and sewer system were 
first installed in the town, both of 
which have proved a great boon to 
ihe community. 

Notwithstanding an apparent 
austerity of manner and a digni 
fied presence at all times, to those 
who really knew him, Justice Ber- 
een Was most genial and = com- 
panionable, and he early affihated 
himself with the prominent fra- 
ternal orders of the town. He was 
an active member of the Revolu 
tionary Memorial Society of New 
Jersey in which Society he had held 
important office, and it was largely 
through his efforts that the pres- 
ent Wallace House property has 
been preserved to this community. 
Ife was also a member of the Hol- 
land Society of New York and at- 
tended its regular meetings. The 
Sons of the Revolution of New 
Jersey was another organization of 
which he was a member and in 
which he took a great interest. 
These associations and his person- 
al study and knowledge made him 
one of the best authorities on the 
early history of Somerville and vi1- 
cinity. 

lor many years he was President 
of the Somerville Dime Savings 
Bank and it 1s in a great measure 
due to his efficient direction and 
management that this splendid in- 
stitution occupies the position im 
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banking cireles that it does today. 
He was also a director and counsel 
for several vears of the First Na 
tional Bank, now the Somerville 
Prust Company. 

lor more than half a century he 
was identined with the First Re 
formed Duteh Church of Somer- 
ville, and, when the present edifice 
was erected in 1896 and 18907, he 
was Treasurer of the building fund. 

The passing of Justice Bergen 
cast a gloom over the community 
and has left a distinct void in the 
judicial cireles in which he moved 
ind ottieiated. 
lhe utmost sincerity and devotion 
to the right characterized his life 
and professional career. Tle pos- 
sessed a brilliant and analytical 
mind. Truth and justice were his 
standards. Hus whole career on the 
Bench has been marked by a strict 
adherence to the Golden Rule and 
consequent fairness in all his deci- 
sions which brought universal sat- 
isfaction to all concerned. 

To those who were bound to him 
by the ties of home and kinship we 
tender our warmest sympathies. 

Resolved, that this testimonial be 
spread upon the minutes of the Cir- 
cuit Court of Somerset County and 
the minutes of this Association, a 
copy sent to the family of Justice 
Bergen and given to the press for 
publication. 

Netson Y. DUNGAN, 
HucuH k. Gaston, 
AzARIAH M. BEEKMAN, 
Committee Somerset County 
Bar Association. 


\Mippresex County Bar Assocta- 
TION MINUTES. 

“On October twentieth, nineteen 
hundred and twenty-three, the Hon- 
orable James J. Bergen, a Justice 

f the Supreme Court of the State 
‘ew Jersey, assigned to the 
Fifth Judicial District, embracing 
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the counties of Middlesex and 
Union, passed away at a goodly age 
and at the height of his ability as a 
jurist. 

“Tle was admitted to the Bar at 
the age of twenty-one vears, be- 
came one of the leaders of the pro- 
fession in the State, and with yreat 
abthty performed successively the 
duties of Prosecutor of the Pleas, 
Vice-Chancellor and Justice of the 
Supreme Court. 

“The years which he was privi- 
leged to enjoy added to his ability 
as a lawyer and a Judge, and to the 
esteem in which he was held by the 
people of this State. 

“Notwithstanding the demands 
which his extensive practice and, 
later, the duties of these offices, 
made upon his time and energy, he, 
as a good citizen, gave of his ability 
to the public, serving the people of 
his own community as a Town 
Commissioner and as a director of 
their financial institutions, and the 
State as a member of the General 
Assembly for four terms, during 
two of which he held the position 
of Speaker. 

“Members of the Bar of the 
county of Middlesex who were 
privileged to know him intimately 
not only realize the loss to the State 
by his death but, as individuals, 
feel the loss of a personal friend 
and kindly adviser. 

“This Association joins with the 
surviving members of the Supreme 
Court, Justice Bergen’s other as- 
sociates in the Court of Errors and 
Appeals, and with the members of 
the Bar from the other counties in 
the expressions of grief which were 
heard throughout the whole State 
when news of his sudden death be- 
came known, and in the many kind- 
ly expressions of admiration for his 
ability, honesty and integrity as a 
Judge and his worth as a man and 
a citizen, 
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“Ti as requested that this resolu- 
tion passed at a special meeting of 
the Association be entered in the 
minutes of the Cireuit Court of 
this county and that a copy thereof 
be forwarded to those who have 
lost a beloved husband and an hon- 
ored father.” 

PREEMAN Wooppripce, President. 
Water ©. Sepam, Secretary. 
Iepwakp W. Ticks, 

THoMAS Brown, 


Joun [. Too.an, 


THEODORE STRONG, 
RusseLL I. Warson, Comanittec. 


Union County Bar Association 
MINUTES. 

The Bar of Union County, in 
common with the people of the 
whole State, has learned with pro- 
found regret of the death of Hon- 
orable James J. Bergen, which oc- 
curred on October z2oth, 1923, at 
the ave of seventy-six years. 

Justice Bergen was a conspicu- 
ous personage in the political and 
judicial life of the State. He was 
admitted to the Bar at the Novem- 
ber Term, 1868, and at the Novem- 
ber term, three years later, was 
made a counselor. He was elected 
a member of the Legislature in 
1875 and 1876, and again in 1891 
and 1892, serving as Speaker of the 
House of Assembly during the two 
latter years. In 1877 he was ap- 
pomted to the Prosecutorship of 
Somerset County, and served in 
that capacity for a period of six 
years. He also filled various of- 
ficial positions in Somerville, his 
home town, at different times. 

Justice Bergen’s yvreatest service 
to the State has been performed as 
a Justice of the Supreme Court. 
His service as a Justice commenced 
on October 16, 1907, and continued 
to the time of his death. Before 
his appointment to the Bench of the 
Supreme Court he served as a Vice- 
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Chancellor from March, 1994, and 
was serving in that capacity at the 
time of his appointment to the Su- 
preme Court, 

In the practice of his profession 
he displayed great care and a high 
order of ability, and attained emin- 
ence at the Bar; he was endowed 
with a vigorous mind and was 
thoroughly versed in the principles 
of the law; his opinion-, which will 
long remain a monument to his 
learning, attest the care and com- 
prehensiveness of — hi judicial 
knowledge. 

The Committee of the County 
dar Association requests the Court 
to order the foregoing to be entered 
in the minutes of the Court over 
which he presided, and to direct the 
Clerk to forward a copy to the fam- 
ily of the deceased Justice 

sENJAMIN A. VAIL, 
Grorce T. Parrot, 
James C. CONNOLLY, 
Wittram R. CoprnGcton, 
CrHarLes A. REED, 
Committee of the Union County 
Bar Association. 


Mr. FRANK DURAND. 

Mr. IFrank Durand, head of the 
law firm of Durand, Ivins & Car- 
ton, of Asbury Park, died on Oc- 
tober 24th in the New York City 
Hospital, where he had been con- 
fined after a cancerous operation 
for about three weeks. Mr. Dur- 
and had a serious nervous break- 
down about four years ago from 
which he never entirely recovered, 
although he returned to office work 
later. Last July he was taken ill 
again, but his condition was only 
considered serious a month previ- 
ous to his death. 

Mr. Durand was born in Eliza- 
bethport, N. J., in April, 1861, be- 
ing the son of Oscar and Elizabeth 
Durand. His tather was an eng 
neer on the Pennsylvania Railroad, 
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and was killed while on duty. The 
son was educated in the schools of 
the city where he was born, and at 
the age of 15 he moved to Long 
Branch, and a vear later entered 
the law offices of the late John FE. 
Lanning, former Prosecutor of 
Monmouth county. He was admuit- 
ted to the New Jersey Bar in June, 
1882, and became a counselor at 
the February Term, 1887. A few 
vears later he opened offices in As- 


bury Park in partnership with the 
late John FF. Hawkins, under the 
firm name Hawkins & Durand. 


Fogether Mr. Hawkins and Mr. 


Durand practiced for many years 
fter the death of Mr. Hawkins, 


1907, Mr. Durand entered imto 
partnership with the late Charles 
Hl. Ivins of Red Bank and Mr. 


James D. Carton of Asbury Park, 
ler the firm name of Durand, 

; and this name has 
continued to the present, the 
member. instead of Mr. Ivins, 
Mr. Forman T. Bailey. About 


10 Mr. Durand moved his private 
sidence to Manasquan, where he 
three years ago, 

t » Sea Girt and 


st homes in that 
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Klorence Bates, originally — of 
Brooklyn, who came from her 
home in Georgia to spend the sum- 
mer oat Manasquan. They were 
married in Georgia, and made the 
trip north as a honeymoon tour. 
They had three children, Walter 
I).. Frank, Jr. and Elizabeth Dur- 
and, all of whom are living. Mr. 
Durand’s wife died a number of 
years ago. He also is survived by 
his mother, llizabeth Durand, 87 
vears old, and two sisters, Kate and 
Sarah, all living at Manasquan. 
Mr. Durand was a lawyer of ex- 
cellent character and one of the 
best authorities in his section on 
equity and general law. Tle did 
not practice in court, but confined 
activities to his office. He was a 
member of the American Bar Asso- 
ciation, the New Jersey Bar Asso- 
crition and the Monmouth Bar As- 
ociation, and Vice-President 
of the latter at the time of his death. 
He was interested in the Sea Girt 
Holding Company, the Shark River 
Hills Company and the Monmouth 
Holding Company. He was a di- 
rector of the Asbury Park Trust 
Company and the First National 
Bank of Spring Lake, and also was 
interested in a number of other 
banking institutions. 
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